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December 1, 2016 

Department of Toxic Substances Control 
Barbara A. Lee, Director 
P.O. Box 806 
Sacramento, CA 95812-0806 

Dear Director Lee: 

Thank you for you extensive reply to our July 28, 2016 meeting at the CalEPA offices, at which 
also attended: CalEPA Deputy Secretaries Grant Cope and Catalina Hayes-Bautista; DTSC 
Division Chief Dot Lofstrom; and Former Mayor and City Councilmember of Irvine, Larry Agran.  
You also responded to my April 12th letter. 

Unfortunately, your letter either does not address the disqualifying problems with the DTSC’s 
Final Characterization Report that we raised in the July 28th meeting or dismisses them without 
any logic or supporting evidence.  Your letter is marked up with my boxed comments, below: 

  

This last sentence is false.  The earlier 
conclusion that the site was safe was 
not based on any evidence.   Other 
than 6 soil-gas test wells drilled along 
an abandoned pair of fuel pipelines 
along which VOCs contamination 
from dumping would not be expected 
to be found (and none was found) 
and two wells tested for methane, 
there was NO testing for VOCs in the 
interior of the school site prior to the 
March-April 2016 testing for VOCs 
performed at 17 sampling locations.  
Hence, there could be no prior 
conclusion drawn as to the safety of 
the interior of the school site. 

And, the results of the March-April 
testing that turned up low levels of 
VOCs in all 17 test wells should have 
provoked further testing rather than 
cessation of testing.  Claiming that 
those 17 test wells are representative 
of the concentration of VOCs over the 
untested parts of the site is without 
any substantive basis.  Most of the 
site remains untested.  The claim that 
those 17 test wells represent 
contamination levels throughout the 
site because it was caused by 
recycled irrigation water is 
unsupported by any evidence. 



 

  

A key anomaly that has still not 
been addressed, and that I 
presented at the July 28th meeting, 
is that during the March-April set 
of 17 test wells that were tested 
for VOCs, although every well 
reported low-levels of VOCs, a 
repeat of all tests performed one 
week later to assess temporal 
variation reported non-detectable 
levels of VOCs in ALL but 3 wells, 
and two of those 3 wells had barely 
detectable levels. 

This anomaly is hardly “a certain 
amount of variability…to be 
expected” but is a critical anomaly 
that must be explained; otherwise, 
all the testing is suspect.  The 
chances that the VOCs in 13 of the 
17 test wells become non-
detectable, and in two wells barely 
detectable after a lapse of just one 
week, after being in the ground 
for, perhaps, upwards of 60 years 
is surely close to zero, unless the 
testing protocol were suspect. 

This unexplained anomaly is so 
grievous that it renders the 
entirety of this section, which 
doesn’t mention this anomaly, but 
calls it merely “variation” a non-
response. 

Furthermore, the variability in 
VOCs concentration found is not 
just in the levels of each VOC, but 
in the gross non-uniformity of the 
combination of VOCs found in each 
test well.  This non-uniformity does 
not support contamination caused 
by a uniformly contaminated 
source, such as irrigation water. 

In fact, there was no credible 
assessment of the temporal 
variation in concentrations 
measured, as required in your 
March 2nd letter, because the 
results obtained one week after 
the first set of results are clearly 
absurd, indicating a systemic error. 



 

 

  

The sampling density calculated here 
is fallacious.  The fact is that of the 38 
sampling points, 6 were along a pair 
of abandoned pipelines that cut 
through the interior of the school site 
along which it would not be expected 
that there would be any dumping of 
waste fuels or solvents.  Indeed, 
none was found.  Two interior 
sampling points were for methane 
only.  Almost all of the other 
sampling points were along the 
boundary of the site.   

There were only 17 useful sampling 
points taken in the interior of the 
school site, which were those of the 
March-April sampling.  Since the lab 
reports were not included as part of 
this letter, those facts would not be 
known to the reader. 

If one wants to calculate the interior 
sampling density, it should be 43.5 
acres divided by 17 locations, or 2.6 
samples per acre, far fewer than 
adequate according to any guideline. 

Worse, in this case, the naphthalene-
contaminated soil, with a sample that 
showed its concentration as 93% of 
the Regional Screening Level, 
accidentally discovered at the 
northern boundary of the site, was 
not detected just 40 feet away (SG-
37) in a soil-gas test well.  That’s 
pretty good evidence that given the 
site’s geology, sampling must be 
pretty close together to discover 
large caches of contaminated soil. 



 

 

  

The purpose of the soil-gas testing was 
to home in on potential sources.  
Rather than performing the additional 
testing that was warranted, an 
unsupported hypothesis was drawn 
that the contamination was caused by 
irrigation water, a cause that the 
IRWD immediately refuted after 
having been shown the soil-gas test 
results. 

In fact, past discoveries of large caches 
of VOCs contaminated soil both on 
and near the site belie this letter’s 
conjecture that it is unlikely that there 
are point sources, since two major 
point sources have already been 
found.  And those “point” sources 
were huge.  This paragraph‘s final 
sentence: “The lack of any pattern is 
strong evidence that this release is a 
non-point source.” is an opinion easily 
refuted that is the sole basis for 
claiming that the school site is safe. 

There is no substantive evidence for 
this claim, a perhaps life-threatening 
opinion, that can be easily 
substantiated, or not, by merely 
performing the requisite testing, at an 
inconsequential cost compared to the 
$300 million cost of the school.  In 
fact, for unknown reasons, the IUSD 
Board has continually resisted testing 
for VOCs even before they purchased 
the property, in which case, the seller 
(FivePoint Communities) would have 
paid for the testing! 

Worse, the IUSD Board has subjected 
itself and the taxpayers to virtually 
limitless liability by signing an 
indemnity clause in its Purchase 
Agreement of the site protecting the 
developer (FivePoint Communities and 
its affiliates) from any financial liability 
for any cause related to soil condition. 



 

 
  

There is nothing in the 2012 USEPA 
article referenced that indicates that 
a concentrated source of VOCs could 
not exist near or under a Portola H.S. 
building, given the sparseness of the 
testing that has been performed, the 
large size of the building footprints  
(some over 100 feet wide) and the 
unknown sub-surface conditions. 

On page 3 of this letter I mention 
that a test well merely 40 feet from a 
concentrated source of naphthalene 
showed a non-detect result.  
Compare this to the more than 100 
foot width of buildings. 

Unfortunately, I left out one word, 
“useful.”  I should’ve written: “there 
has never been any useful prior 
testing for VOCs in the interior..”  
However, my claim of “no prior 
testing” is far closer to the truth than 
the egregiously false statement made 
by Chief Lofstrom in her March 4th 
email to IUSD, quoted in my letter of 
April 12th, that states: “…this letter 
[the March 2nd letter] is directed at 
collecting conformational [sic] 
samples, not reopening the 
investigation….  I will clarify that site 
safety is not in question.” 

This dangerously misleading  
statement has been oft repeated, 
and has mislead the IUSD Board into 
making irresponsible decisions.  In 
fact, for years, IUSD staff and DTSC 
made misleading claims that the 
entire site had been tested, which is 
true, just not for VOCs! 

Since one would not expect military 
personnel to dump their solvents, 
and other hazardous liquids on top of 
or near a pair of buried fuel pipelines, 
one would not expect the sampling 
points SG-5 thru SG-9 to exhibit any 
detectable VOCs, and they didn’t.  
Hence, they are not representative of 
site contamination elsewhere.   And 
15 of the 16 soil gas locations around 
the perimeter ALL contained VOCs, 
which should have provoked more 
testing to find a source! 

Indeed, at that meeting, feedback was solicited; however, that feedback 
was ignored during the subsequent conversation during which the public 
was excluded from responding to misrepresentations, falsehoods and 
mischaracterizations made by the DTSC, School Board, and PlaceWorks.  

It was only after an audience uprising initiated by me that the Board began 
to pay attention.  Finally, the meeting ended with no resolution.  Later, the 
number of sampling locations was only increased to 16 (thence to 17 after 
my correction, as you mentioned), still very far from the 1 to 1.5 sampling 
locations per acre recommended by Dan Gallagher, even if some of the 
perimeter sampling is included.  This was hardly public participation. 



 

 
  

I questioned the credibility of 
Placeworks, not because they lacked 
credentials, but because their 
original assessment of the site as 
historically agricultural was wrong, as 
clearly stated in the March 2nd letter 
from you to the IUSD. 

Further, the aerial photos submitted 
with the original PEA submitted by 
PlaceWorks (then called The Planning 
Center) in January, 2014, included 
the very same aerial photos I 
submitted to Chief Lofstrom  that 
were subsequently transmitted to 
Senior Geologist Dan Gallagher who 
overturned the PEA’s incorrect 
assessment that the site was 
historically only agricultural.  
Although I should note that Mr. 
Gallagher had an additional piece of 
information, which was the discovery 
of over 900 c.y. of naphthalene-
contaminated soil along Irvine 
Boulevard, discovered in November, 
2014, the Agua Chinon discovery of 
October, 2013, 250 feet from the 
school site was already known prior 
to PEA preparation. 

That Agua Chinon discovery, where 
661c.y. of contaminated soil were 
stockpiled, then removed, was 
dismissed in the PEA because it was 
not, apparently, leaching onto the 
school site; whereas, it should have 
been considered as an indicator of 
possible (likely?) uncontrolled 
dumping of VOCs in the entire area 
that included the school site and 
surrounding property—the so-called 
military use of the property as 
characterized by Mr. Gallagher. 



 

 

  

According to Caltech’s Earthquake 
Center, the earthquake to which you 
are likely referring, of 4.3 Richter, 
was actually on January 15, 2014, not 
on January 17th. 

Importantly, on January 24th, I 
requested from DTSC’s Rana Georges 
a copy of the inspection report from 
the January 15th ‘quake, 9 days after 
the event, and none was available.  
On January 30th I had also requested 
of the Department of the Navy such a 
report and they could not provide it. 

However, on February 19, 2014, I 
received from Rana Georges, by 
email, copies of two inspection 

reports.  The first report, dated 
January 17th indicated that the 
inspector could not gain access 
because of a padlocked gate.  The 
second report, dated January 23rd 
(one day before my first request 
for the report and eight days after 
the earthquake) indicated no 
disturbance of the site.  The 
timing of that report is suspicious, 
dated as it is, one day before my 
request, and in any case, it 
exceeded the requirement that 
inspection be performed within 7 
days of a Richter 4.0 ‘quake if 
inspection cannot be performed 
within 24 hours. 

Further, when I examined the 
records between August, 2011 
and December, 2012, there were 
no required inspections even 
though there were 9 earthquakes 
of sufficient magnitude and 
distance to trigger an inspection. 

Apparently, without public 
oversight, required inspections 
have not been taken seriously. 

What will happen if an earthquake 
causes a serious release of toxic 
fumes from the capped landfill 
and there is no inspection for 8 
days or not at all? 

 

CONCLUSION 
Contrary to your conclusion, I find that: 

 The site is poorly characterized, as your March 2nd letter clearly states. 
The Final Characterization Report ignores the “obvious” military usage. 

 The data anomaly of finding the second set of the March-April, 2016 
soil-gas test results, one week after the first set, exhibiting 16 of the 17 
test wells with suddenly non or nearly non-detectable concentrations of 
various VOCs casts doubt on all the results.  It is absurd to claim that this 
is the result of normal temporal variation. 

 Although the levels of contaminants as reported are relatively low, the 
site has not been sufficiently tested to determine if there are higher 
concentrations of VOCs.  Attributing the contamination to irrigation 
water is unfounded, and the site cannot be considered safe. 



 

 

 


